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SEPTEMBER 1996 

 

 

INTRODUCTION 

 

“Rented accommodation, inner city slums, informal settlements, displacement 

through forced evictions, conversion of residential stock and exorbitant rentals, are 

characteristics of South African cities as they are of  "first" and "third world" cities. 

The struggle locally is no different from those of tenants internationally. In the 

United States of America for instance, the courts have refused to recognise housing 

as a fundamental right.”
1
 

 
 

 

 

 

One third of the total formal housing stock is occupied by tenants and issues affecting 

millions of tenants have not been part of a holistic approach in formulating policy, 

law and strategy. Tenants find themselves in a hostile “market”: dwellings are scarce, 

existing stock of low and moderate income housing are being whittled away rapidly 

through conversion, rentals are at a premium, leases are offered on a “take-it-or-

leave” basis, tenants are treated unfairly. In short, tenants are bound to a feudalistic 

policy.  

 

This Discussion Document is the result of an on-going “dialogue” with the Ministry 

of Housing which started with the appointment of the late Mr Joe Slovo as the first 

Minister of Housing in our democratic South Africa. It is based on (i) grassroots work 

with tenants and (ii) contact with groups locally and abroad involved in tenants’ 

issues. We believe that this is an attempt that goes beyond protesting about the 

enormous problems faced by tenants. It looks at possible solutions by which the 

rights and obligations of both tenants and landlords can be guaranteed.  

 

There is very little understanding about the plight of tenants and even less time, 

energy and resources available to address the critical need to overcome these 

                                       
1 Grassroots Perspective of Tenants’ Rights in South Africa,  1994. Organisation of Civic Rights: Durban 
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problems. It is our contention that a comprehensive legislation is urgently needed 

(e.g. “The Tenant-Landlord Real Property Law”) to regulate the rights and 

obligations of tenants and landlords; that will be sensitive and will contribute to the 

delicate human rights fabric in our post apartheid era. 

 

The Rent Control Act, 1976 with amendments should be incorporated into this new 

legislation-(refer to paragraph” 9” below). In addition to reforming rent control and 

rent boards and the rent control board- local forums are needed. These should 

operate at neighbourhood/municipal levels to resolve complaints of owners and 

tenants of dwellings (refer to 9.7.4. below). These forums will have to develop 

options for settlement and negotiate a final agreement, may use processes such as 

mediation, facilitation, arbitration, commissions of enquiry, fact-finding, conciliation. 

 

Tenants are here to stay and many may prefer to rent rather than own dwellings. We 

do hope, therefore, that the Ministry of Housing will give the tenant-landlord area the 

priority it urgently deserves. 
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1.  JUST CAUSE EVICTION VS ARBITRARY EVICTION 

 

1.1 It is generally the practice for landlords to refuse to renew a lease or to 

terminate or evict without cause or reason. Landlords argue that it is their 

common law right to evict a tenant for a good reason or a bad reason or for 

no reason at all. 

 

1.2 Our justice system seems to support this “oppressive right” of landlords 

against the tenant’s presumptive right of security of tenure. The exception to 

the rule is the Rent Control Act 1976. Sections 28, 29 and 30 of the said Act 

limit the landlord’s right to evict. The Act, however, applies only to a limited 

number of dwellings country-wide. Landlords have, however, devised ways 

of circumventing even the limitations stipulated in the Act. There is 

therefore an urgent need to prohibit landlords from exploiting tenants.  

 

The following are some of the reasons for arbitrary evictions:- 
 

 Legitimate complaints by tenants regarding the need for 

maintenance and repairs; 

 

 Retaliatory or vindictive action against tenants (for objecting to 

the landlord’s rent hike or for organising a tenants’ committee); 

 

 Opportunistic reasons - replacing families with students because 

the Educational Institutions concerned are willing to pay higher 

rentals than existing (sitting) tenants; 

 

 Prospective new tenants are willing to take occupation in spite of 

the state of disrepair and exorbitant rentals; 

 

 Discriminatory reasons - against pensioners, disabled persons.  

  

Tenants are therefore forced out into a very hostile housing “market” and in the 

presence of growing homelessness. 
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1.2 POSSIBLE SOLUTIONS 

NEW LEGISLATION IS REQUIRED TO ENCOMPASS THE 

FOLLOWING: -  

 

Tenants carry out-often diligently and painstakingly, their obligations to ensure 

security of tenure, expecting a stable and continuous home.  It is crucial to curb 

the landlord’s arbitrary behaviour to evict. 

 

1.2.1  All persons must be entitled to full and equal accommodations, 

advantages, privileges and services, no matter what their gender, 

ethnicity, creed, religion or national origin. 

 

1.2.2  Restrict the arbitrary behaviour of landlords. 

 

1.2.3 Ensuring a just cause and good faith bases for eviction. 

 

1.2.4 Landlords must be prohibited to terminate or fail to renew a lease for bad 

faith, such as vindictiveness, coerciveness, retaliation, opportunistic and 

exploitative reasons. 

 

1.2.5 All written contract to lease must impose a duty of good faith and fair 

dealing on both parties. 

 

1.2.6 The following are just causes to evict (by no means an exhaustive list):- 

 

a) Failure to pay the rent when due; 

 

b) The tenant habitually fails to pay the rent; 

 

c) Failure to pay a rent increase, provided such an increase is not 

unconscionable and complies with any other relevant legislation 

(e.g., the Rent Control Act, local bylaws); 

 

d) Disorderly conduct - disturbing the peace and quiet of other 

tenants or the neighbourhood; 
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e) Damage to the premises resulting from wilful conduct or gross 

negligence; 

 

f) The accommodation is reasonably required for repairs and 

renovations, reconstruction or rebuilding scheme or demolition 

(Refer to sections 28, 29, 30 & 31 of the Rent Control Act, 1976). 

 

 

2. ILLEGAL LOCKOUTS & SHUTTING OFF UTILITIES 

 

2.1 A lockout is the summary ejectment of a tenant by the landlord 

without following legal procedures. This is a gross violation of 

tenants’ rights and is clearly unlawful. 

 

2.2  In general there is no provision in the South African criminal law 

making illegal lockout and shutting off utilities such as electricity and 

water, a punishable offence. 

 

2.3 In terms of the Rent Control Act, certain specified conduct by the 

landlord, including summary eviction, may be punishable in law. 

[Refer sections 33 & 35 of the Rent Control Act, 1976.]. 

 

2.4 The only remedy available to a tenant is a civil remedy, in particular the 

spoliation order. A court will grant an order to have the utility 

switched-on or reconnected or the said premises restored to the tenant 

who was deprived of the use and enjoyment of the premises let to him 

or her. 

 

2.5. Other remedies which a tenant would have in such an event are : the 

cancellation of the contract, an interdict restraining the landlord’s 

conduct, claim for damages and for losses sustained as a result of 

illegal lockout or utility shut off. 
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2.6  However, the remedies available offer little comfort to tenants who 

have been evicted at a time when the courts are inaccessible for e.g. 

after hours and over weekends and the fact that a tenant will have to 

engage the services of an attorney and may not be able to afford the 

legal costs. 

 

2.7 Landlords have also found ways to prevent the courts from granting 

urgent relief to tenants. 

 

 

 

2.8 POSSIBLE SOLUTIONS 

2.8.1 A Harassment Clause specifically making it unlawful for any 

landlord or agent directly or indirectly to engage in any course of 

conduct, including, but not limited to, interruption or 

discontinuance of required services, or unwarranted or baseless 

court proceedings, which interferes with, or disturbs, or is intended 

to interfere with or disturb, the privacy, comfort, peace, or quiet 

enjoyment of the tenant in his or her occupancy of the rented 

accommodation.  

 

2.8.2  Furthermore, to make illegal lockouts and shutting off utilities a 

criminal offence and the police empowered to re-instate an evicted 

tenant should the landlord fail to produce a valid court order for the 

ejectment of the tenant or to have the utility switched off. 

 

 

3. RENT INCREASES 

3.1  The principle of rent increases is entrenched in our law. The 

protection of tenants’ rights is concerned with the issue of rent 

increases as mechanisms used by unscrupulous landlords to exploit 

and victimise tenants. 
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3.2  Rentals may be increased in terms of a prescribed stipulation in the 

Rent Control Act, or by the operation of lease or tenancy, written or 

verbal. 

 

3.3  The right to housing needs to be extended to include the right to pay 

an affordable rent, particularly in the case of disadvantaged sectors 

such as the elderly, the disabled and the unemployed. 

 

3.4  With the exception of a month’s advance rental as a reasonable 

security deposit, a tenant should not be required to pay any additional 

amount or other premium such as goodwill or key money. 

 

3.5  Rent increases should be carefully regulated in order to eliminate the 

exploitation of tenants by unscrupulous landlords. 

 

3.6 Unfair rentals and unjustified rent increases, sub-standard conditions 

and other forms of exploitation should come under the scrutiny of rent 

boards and or special courts dealing with landlord-tenant matters, or 

an ombudsperson or local forum appointed at neighbourhood level to 

receive and process such complaints. 

 

 

4. THE ISSUE OF CONVERSION 

4.1. Existing legislation namely the Share Blocks Control Act No. 59 of 

1980 and Sectional Titles’ Act No. 95 of 1986, offer some protection 

to tenants. The relevant provisions may be summarised as follows:-  

 

4.1.1 A landlord may not convert his premises to either sectional title 

or share block scheme unless he or she has complied with 

certain formalities, namely convene a meeting of tenants, 

provide information with regard to the scheme, and answer all 

reasonable questions. 
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4.1.2 The tenants must be informed that each of them has a right of 

pre-emption concerning the unit he/she occupies , namely, first 

choice to purchase the unit. 

 

4.1.3 The landlord must offer to sell the unit to the tenant by making a 

formal offer in writing, stating his or her price. 

 

4.1.4 Should the tenant not exercise his or her option within a period 

of 90 days, the landlord may offer the unit to someone else. 

 

4.1.5 In the case of rent-controlled premises, the period of time that 

the tenant has to accept the offer is 365 days. 

 

4.1.6 Where the tenant has refused the offer then the landlord may not 

for a period of 180 days thereafter sell the unit at a lower price 

than that offered to the tenant, unless he or she has offered it 

again to the tenant at the new lower price, in which case the 

tenant has another 60 days within which to accept. 

 

4.1.7 Once the landlord has notified the tenants of his or her intention 

to convert, the tenant’s right of occupation and the rental are 

fixed.  The landlord may not, during this period, increase the 

rental or require the tenant to vacate the premises unless the 

latter fails to pay rent, inflicts material damage to the premises 

or becomes a nuisance. 

 

4.1.8 Where the premises are rent controlled and the tenant is 65 years 

or older, the premises may only be sold to that tenant for as long 

as he or she continues to occupy it. This provision of course 

applies only if the tenant’s income does not exceed the 

maximum laid down for tenants protected by Rent Control Act, 

(Act No. 80 of) 1976. 
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4.1.9 In the case of share blocks, this last protection is extended to the 

surviving spouse of a tenant who so qualifies. 

 

4.1.10 If a sale is concluded contrary to any of the above provisions, 

then such sale is null and void and of no force and effect in law. 

 

4.2 It is clear from the foregoing that the protection afforded to tenants in 

the case of conversion of the premises is very limited :-  

 

4.2.1 The only category of tenant who has absolute protection is the 

person over 65 years of age whose monthly income does not 

exceed the maximum prescribed in the Rent Control Act.  

 

4.2.2 The tenants who previously enjoyed the protection of the Rent 

Control Act and who are unable to purchase once the premises 

have been converted, will be compelled to vacate upon the 

expiry of the period of 365 days after receiving the offer to sell 

from the landlord.  

 

4.2.3 The overwhelming majority of tenants, who at this point live in 

premises which are not subject to rent control, enjoy no security 

of tenure. The law requires them to vacate the premises upon the 

expiry of 90 days after the landlord has offered to sell the 

premises to them.  

 

4.3 POSSIBLE SOLUTIONS 

Any recommendation with regard to the extension of greater protection to tenants 

who occupy premises which are the subject of conversion must be located within a 

broader framework for the protection of tenants’ rights :- 

 

4.3.1 Legislation may have to be enacted which entrenches a 

fundamental right of security of tenure, which is legislatively 
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qualified. The issues of conversion, demolition,  renovation will 

have to be dealt with in relation to such a right.  

 

4.3.2 A corollary to the foregoing must be the requirement that the 

landlord or where the local authority grants the necessary 

permission to the landlord or developer, provide alternative 

accommodation of an equivalent nature to the affected tenants.  

 

4.3.3 A special court should be constituted to deal specifically with 

disputes between landlord and tenant, and other related matters.  

 

 

5. WARRANT OF HABITABILITY 

 

5.1. In every written or oral lease or rental agreement for residential premises 

the landlord or lessor shall be deemed to covenant and warrant that the 

premises so leased or rented and all areas used in connection therewith in 

common with other tenants or residents are :-  

 

5.1.1  fit for human habitation and for the uses reasonably intended by 

the parties and that the occupants of such premises shall not be 

subjected to any conditions which would be dangerous, 

hazardous or detrimental to life, health or safety.  

 

5.1.2  when any such condition has been caused by the misconduct of 

the tenant or lessee or persons under his/her direction or control, 

it shall not constitute a breach of such covenants and warranties.  

 

5.2  Any agreement by a lessee or tenant of a dwelling waiving or modifying 

his or her rights as set forth in this section shall be void as contrary to 

public policy.  
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5.3  In determining the amount of damages sustained by a tenant as a result of 

a breach of the warranty set forth in the section, the court need not require 

any expert testimony.  

 

 

6. DISCRIMINATION 
 

6.1  Any person -landlord or his/her agent or any company or close 

corporation in charge of any accommodation used for dwelling purposes 

who refuses to rent the accommodation or part thereof to any person or 

family on discriminatory grounds, shall be guilty of a misdemeanour and 

on conviction shall be punished by a fine.  

 

6.2  The following would constitute discriminatory grounds :-  

ethnicity (“race”), gender, religion, marital status, political affiliation, 

physical disability, nationality; family responsibility; (prohibition of 

children or single parent or parents prohibited from having children).  

 

6.3  Relief granted to a person discriminated against shall include monetary 

compensation for damages or a penalty by a fine; injunctive relief, i.e. the 

offending landlord will be required by court to rent to the aggrieved party.  

 

 

7. SECURITY DEPOSIT 
 

7.1  Security deposit is another aspect of landlord abuse and a source of 

constant annoyance for tenants. There is no law in our country that either 

requires or prohibits a landlord from collecting security deposit as a 

prerequisite to the tenancy. The landlord who has obvious superior 

bargaining power often requires two or three months advance rental as 

security deposit. This amount is usually non-refundable or part thereof is 

withheld on some pretext.  
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7.2 POSSIBLE SOLUTION 

7.2.1 Security deposit must be limited to the equivalent of one 

month’s rental.  

 

7.2..2 It must be held in an interest bearing bank account for those 

tenants who wish to avail themselves of the accrued interest at 

the prevailing rate of interest and the landlord shall credit such 

interest to the tenant’s security deposit.  

 

7.2.3 Such deposit shall not be mingled with other funds or become 

part of the landlord’s asset.  

 

7.2.4 The landlord shall notify the tenant in writing of the specific 

account and account number.  

 

7.2.5 The deposit must be refundable as long as the tenant has 

complied with the lease conditions.  

 

7.2.6 However, such deposit may be applied by landlord toward 

reimbursement for any reasonable cost of repair or cleaning 

necessitated by tenants' acts or omissions in violations of the 

Lease Agreement (normal wear and tear excluded) and for 

which is due, unpaid, and owing.  

 

7.2.7 Within two weeks after tenant vacates the premises, landlord 

shall return to the tenant the security deposit, with accrued 

interest, less any deductions Landlord is entitled to make with 

regard to the above factors.  

 

7.2.8 Landlord shall also give the tenant a written itemised statement 

of  such deductions and explanations thereof.  

 

7.2.9 Any waiver the tenant is obliged to make by a provision of a 

clause in the lease shall be deemed absolutely void.  
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8. LEASE AGREEMENT 

 

8.1  It is common practice for landlords and their agents to provide standard 

lease agreements overriding or ignoring the rights of tenants. Often, even 

reputable Agents do not allow tenants to study the lease or seek advice or 

legal opinion. Tenants are under tremendous pressure to accept the terms 

and conditions because of the sheer desperation for accommodation. 

Often, tenants do not receive a copy of the lease agreements they have 

signed and paid for.   

 

8.2 It is our view that a Lease Agreement between a landlord and tenant must 

be in writing and in plain language. A tenant should have the right to a 

copy of the agreement (upon signing thereof). The cost of the agreement 

should be shared between the parties.  

 
 

 

8.3 PROPOSED STANDARD LEASE AGREEMENT  

 

8.3.1 PARTIES  
 

The parties to this agreement are  

______________________________________________________________

________________________________, hereinafter called "Landlord", 

and___________________________________________________________

______________________________________________________________, 

hereinafter called "Tenant". 

 

If Landlord  is the agent of the owner of said property, the owner's name and 

address is 

______________________________________________________________

______________________________________________________________

______________________________________________________________ 
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8.3.2 PROPERTY 

Landlord  hereby  lets the following property to Tenant  for  the term of this 

Agreement: (a) the property located at:- 

______________________________________________________________ 

______________________________________________________________ 

and (b) the following furniture and appliances on said property: 

______________________________________________________________ 

______________________________________________________________ 

______________________________________________________________ 

 

 

8.3.3 TERM  

The term of this Agreement shall be for _______________________, 

beginning on ____________________________ and ending on 

___________________________. 

 

 

8.3.4 RENT  

The monthly rental for said property shall be R____________  due and 

payable on the first day of each month to the Landlord at 

___________________________________  for which the tenant shall be 

given a written  rent  receipt. 

 

 

8.3.5 UTILITIES/SERVICES 

Utilities/services shall be paid by the party indicated on the  following chart: 

 

   Landlord   Tenant 
 

Electricity  _________________   __________________ 

Water   _________________   __________________ 

Refuse removal  _________________   __________________ 

Other    _________________   __________________ 

 

 (Where  the tenant is indicated as the responsible  party,  there shall be a 

separate utility meter for that unit.) 
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8.3.6 USE OF PROPERTY 

Tenant  shall use the property only  for residential purposes, except for 

incidental use in trade or business (such as telephone solicitation of sales 

orders or arts and crafts created for profit), so long as such incidental use does 

not  violate local municipal laws or affects Landlord's ability to  obtain  fire  

or liability insurance. 

 

 

8.3.7 TENANT'S DUTY TO MAINTAIN PREMISES 

Tenant shall keep the dwelling unit in a  clean  and  sanitary condition  and  

shall otherwise comply with all local municipal laws requiring tenants to 

maintain rented premises. If damage  to the dwelling unit (other than normal 

wear and tear) is caused  by acts or neglect of Tenant or others occupying the 

premises  under his/her  control,  Tenant may repair such damage at  his/her 

own expense.  Upon Tenant's failure to make such repairs  and  after 

reasonable  written notice by Landlord, Landlord may  cause  such repairs to 

be made and Tenant shall be liable to Landlord for any reasonable expense 

thereby incurred by Landlord. 

 

 

8.3.8 ALTERATIONS 

No substantial alteration, addition, or improvement shall be made by Tenant 

in or to the dwelling unit without the prior consent of Landlord  in  writing.  

Such consent shall  not  be  unreasonably withheld,  but may be conditioned 

upon Tenant's agreeing  to  restore the dwelling unit to its prior condition 

upon moving out. 
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8.3.9 NOISE 

Tenant agrees not to allow on the premises any excessive noise or other 

activity which disturbs the peace and quiet of other tenants in the building or 

neighbourhood.  Landlord agrees to prevent other tenants and other persons in 

the building or common areas or neighbourhood from similarly disturbing 

Tenants peace and quiet. 

 

 

8.3.10  INSPECTION BY LANDLORD 

Landlord or his agent may enter the dwelling unit upon 7 days written  notice 

and with Tenant's consent only for the  following purposes: to make repairs, 

and to exhibit the unit to prospective purchasers, mortgages, and tenants. Such 

entries shall not be so frequent  as to seriously disturb Tenant's peaceful 

enjoyment of the premises. Such entries shall take place only with the consent 

of Tenant, which shall not be unreasonably withheld. 

 

 

8.3.11  SECURITY DEPOSIT 

a) Tenant shall pay Landlord, upon execution of this Agreement,  a security 

deposit of R________, which in any case does not  exceed  one  month's rent. 

Said deposit may  be  applied  by Landlord  toward reimbursement for any 

reasonable cost of  repair or cleaning necessitated by tenants' acts or 

omissions in violations  of this Agreement (normal wear and tear excluded) 

and for which is due, unpaid, and owing. 

 

b) Landlord shall place this security deposit in a bank  savings-and-loan  

institution  account  bearing the  prevailing  rate  if interest and shall credit 

such interest to the Tenant's  security deposit.  Within  fourteen days of the 

date  of  this  Agreement, Landlord shall notify tenant in writing of the 

location of  such account and the account number.  

 

c) Within two weeks after Tenant vacates the premises,  Landlord shall return 

to Tenant the security deposit, with accrued  interest,  less  any  deductions 

Landlord is entitled  to  make  under section (a) of this paragraph. If any 
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deductions are made,  Landlord shall also give tenant a written itemised 

statement of  such deductions and explanations thereof. 

 

d) If the Landlord fails to comply with sections (a), (b), or (c) of  this  

paragraph, then the Landlord waives the right  to  make deductions from the 

security deposit and will be responsible for returning  the entire deposit to 

Tenant when Tenant  vacates  the premises. 

 

8.3.12 LANDLORD'S OBLIGATION TO REPAIR AND MAINTAIN 

 PREMISES 

a) Landlord shall provide and maintain the building and  grounds appurtenant 

to the dwelling unit in a decent, safe, and  sanitary condition, and shall 

comply with all local laws,  regulations,  and  ordinances concerning the  

condition  of  dwelling units which at a minimum must be maintained in 

decent, safe, and sanitary condition. 

 

b) Landlord shall take reasonable measures to provide and  maintain security 

on the premises and the building and grounds appurtenant thereto to protect 

tenant and other occupants and guest on the  premises  from burglary, 

robbery, and other  crimes. Tenant agrees  to use reasonable care in utilising 

such security measures. 

 

c) As repairs are now needed to comply  with  this  paragraph, Landlord 

specifically agrees to complete the following repairs on or before the 

following dates: 

 

Repair        Date 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

 

This  list  is  not intended to be exhaustive, nor is  it  to  be constructed  as  a 

wavier as to any  other  defective  conditions which may exist. 



RIGHTS & OBLIGATIONS OF TENANTS/LANDLORDS 18 

d) If landlord fails to substantially comply with any  duty  imposed  by this 

paragraph, Tenant's duty to pay rent  shall  abate until such failure is 

remedied. Upon Landlord's failure to  make necessary  repairs,  Tenant  may 

make or cause to  be  made  said repairs and deduct the reasonable cost of said 

repairs from  the next months' rent. This section (d) shall apply to defects 

within Tenant's dwelling unit only, and then only if Tenant has notified 

Landlord  or his agents of such defects and has given Landlord a reasonable 

time to make repairs. The remedies  provided by this section (d) shall not be 

exclusive of any other remedies provided  by  law  to Tenant for  Landlord's  

violation  of  this Agreement. 

 

 

8.3.13 SUBLEASING 

Tenant  shall  not assign this Agreement or sublet  the  dwelling unit  without  

consent  of Landlord. Such consent  shall  not  be withheld without good 

reason relating to the prospective tenant's ability  to  comply with the 

provision of  this  agreement.  This paragraph shall not prevent Tenant from 

accommodating guests  for reasonable periods. 

 

 

8.3.14 RETALIATION  

If Tenant reasonably and peacefully exercises any right granted under this 

Lease Agreement or any relevant law, or of Tenant joins or organises a 

tenants' union, Landlord  agrees not to retaliate against or harass Tenant in 

any way, specifically including but not limited to eviction, rent increase or 

services decrease, refusal to renew a term tenancy, or substantial alteration of 

lease terms. 

 

Landlord  shall bear the burden of proving a good motive or  good cause  for  

any act which takes place within six  (6)  months  of Tenants' exercise of a 

legal right pursuant to this Lease  Agreement or any relevant law. 
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8.3.15 DESTRUCTION OF PREMISES 

If the premises become partially or totally destroyed during  the term of this 

Agreement, either party may thereupon terminate this Agreement upon 

reasonable notice. 

 

8.3.16 TENANT'S TERMINATION FOR GOOD CAUSE 

Upon  30 day's written notice, for good cause, Tenant may  terminate this 

Agreement and vacate the premises. Said  notice shall state good cause for 

termination. Good cause shall include, but not be limited to, entry into active 

duty with the military services,  employment  in  another community, and loss  

of  the  main source of income used to pay the rent. 

 

8.3.17 TERMINATION  

Upon  termination  of  this Agreement, Tenant  shall  vacate  the premises, 

remove all personal property belonging to him/her,  and leave the premises as 

clean as he/she found them (normal wear and tear excepted). 

 

 

8.3.18. LAWSUITS  

If either party commences a lawsuit against the other to  enforce any  

provision  of  this Agreement, the successful  party  may  be awarded 

reasonable attorney fees and court costs from the  other. Landlord specifically 

waives any right to recover treble or other punitive damages. 

 

 

8.3.19 NOTICES 

All  notices provided by this Agreement shall be in writing  and shall be given 

to the other party as follows: 

To the Tenant: at the premises. 

 

To the Landlord: at______________________________________________ 

 

 

8.3.20 HOLDOVERS  

If  Tenant  holds  over upon termination of  this  Agreement  and Landlord 

accepts Tenant's tender of the monthly rent provided  by this  Agreement, this 
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Agreement shall continue to be  binding  on the parties as a month-to-month 

agreement. 

 

 

WHEREFORE, We, the undersigned, do hereby execute and agree to this 

Lease Agreement. 

 

 

 

 

LANDLORD’S:     TENANT’S: 

 

 

__________________                ________________ 

Signature                                     Signature 

 

 

 

__________________                          _________________ 

Date of Signature                            Date of Signature 
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9. TRANSFORMATION OF RENT BOARDS AND RENT    

     CONTROL BOARD 
 

9.1 The Rent Board presently suffers from a very serious crisis of credibility, 

efficiency and legitimacy. Therefore the transformation of the board 

requires an intensive and intricate learning process on the part of all 

stakeholders. New personnel entering the Rent Board would have to be 

educated in a new spirit of a constructive and creative environment firmly 

committed to the idea and the demands of a non-racial South Africa.  

 

9.2 At present the board still mirrors the structure and rational of the past 

regime. A change in the complement of the personnel is inevitable since 

its members have been recruited to date exclusively from the previous 

ruling sector of the society-being predominantly male Afrikaners.  

 

9.3. It is necessary to introduce measures like dismissal, exchange but also 

retaining qualified personnel i.e. personnel who have shown sensitivity to 

the requirements of adjudication in the new South Africa.  

 

9.4. One would wish for constructive interaction to exist between the Rent 

Board and the Housing Ministry in the form of possibly a Consultative 

Council on state policy principles as an abridging institution to bring 

representatives of the board and society together on state policy 

principles.  

 

9.5 In a democratic state it is of course of great importance to have an effective 

Rent Board. This means that persons must not only be competent and 

independent but also loyal to the principles of democracy. Reaching this 

goal demands that as many people as possible, regardless of ethnicity, 

gender, or social class should have the opportunity for inclusion. Another 

way to remind Board members of their role and duty in a democratic 

society is through a transparent system. This means that proceedings 
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should not be held behind closed doors without special cause. Members 

appointed to the Rent Board should also come from walks of life outside 

the legal world because they often have helpful and useful points of view.  

 

9.6 Under normal organisations of statehood the Rent Board will strive so as to 

give itself the image of objectivity, impartiality and independence by 

keeping an equal distance to potential future litigants.  

 

 

9.7 SOME SUGGESTED REFORMATION OF THE RENT CONTROL 

 ACT / BOARDS 

 

9.7.1 The Rent Control Act, 1976 with amendments should be incorporated 

into a new legislation- “The Tenant-Landlord Real Property Law”. Present 

accommodation or dwellings subject to rent control should maintain this 

status. However, with the commencement of the new law, any tenant or 

landlord may approach the Local Forum (refer to paragraph 9.7.4. of this 

discussion document) with their grievances. The forum may refer the matter to 

the Rent Board in so far as rent dispute is concerned. 

 

9.7.2  SPECIFIC AMENDMENTS: 

a) In terms of the present Rent control Act, the Rent Board presently 

enjoys a subjective discretion based on an “opinion” [e.g. section 8 (d)] on 

any matter. All decisions of the Board must be based on facts which are 

capable of objective scrutiny. 

 

b) Section 13 (1) (a) omits to set out the factors which should be taken into 

account by the Board in determining a reasonable rental.  

 

c) The same applies to section 14 (1) which gives no guidance to a Board 

on how it may satisfy itself whether an application is well founded or not. 

 

d) Section 44 must be deleted. 
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e) In terms of section 11, the Rent Board may summon witnesses but this is 

totally at its subjective discretion. Tenants are not allowed to subpoena 

witnesses to prove their case. 

 

9.7.3 APPEAL FROM BOARD. 

a) There must be an appeal procedure e.g. from Board to Control Board to 

Supreme Court. 

 

b) If this is the procedure - the question of the Board providing meticulous 

records is important e.g. All proceedings must be recorded mechanically. 

 

9.7.4 ESTABLISHMENT FO SPECIAL LOCAL FORUMS 

a) In order to resolve complaints of owners and tenants of dwellings, and to 

act upon hardship applications, a special “Local Forum” shall be 

established which shall consist of from four to nine members 

representative of the public, the real estate industry, residential tenants and 

a chairperson, all to be appointed by the mayor of the municipality and to 

serve such terms as he/she may designate.  

 

b) The compensation of the members of the local forum shall be fixed by 

the mayor. The members of the local forum shall be considered employees 

of the municipality. The local forum shall have such office and staff as 

shall be necessary to carry out functions conferred upon it and may request 

and receive assistance from any state or municipal agency or department.  

 

c) The local forum shall develop options for settlement and negotiate a 

final agreement, may use processes such as mediation, facilitation, 

arbitration, commissions of enquiry, fact-finding, conciliation.  

 

d) It  shall have the following duties:  

(i) to use an appropriate process to deal with any claim by a tenant or a 

landlord including claim for rent adjustment, and to refer the matter, 
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should there be no consensus, to the rent board for a rent 

determination or to a court of law to settle other disputes or to such 

court as may be established to deal speedily with tenant/landlord 

related matters; 

(ii) enforcement of rules and regulations governing minimum housing 

maintenance standards; 

 

e) The violation of any rule or regulation promulgated by the local forum 

shall be punishable by a civil penalty determined by the local forum not to 

exceed one thousand rands which may recovered by the municipality by a 

proceeding in any court of competent jurisdiction. The local forum may 

charge and collect reasonable fees in the execution of its responsibilities. 

The local forum may administer oaths, take affidavits, hear testimony, and 

take proof under oath at public or private hearings. 

 

 

10.  TENANTS’ GROUPS 

10.1. Tenants shall have the right to form, join or participate in Tenants' 

Groups.  

 

10.2. No landlord shall interfere with the right of a tenant to form, join or 

participate in the lawful activities of any group, committee or other 

organisation formed to protect the rights of tenants, nor shall any landlord 

harass, punish, penalise, diminish, or withhold any right, benefit or 

privilege of a tenant under his or her tenancy for exercising such right.  

 

10.3. Tenants' groups, committees or other tenants' organisations shall have the 

right to meet in any location on the premises which is devoted to the 

common use of all tenants in a peaceful manner, at reasonable hours and 

without obstructing access to the premises or facilities. No landlord shall 

deny such right.  
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11. RETALIATION BY LANDLORD AGAINST TENANT 

 

11.1 No landlord shall serve a notice to quit upon any tenant or commence 

any action to recover real property or institute legal proceedings to 

recover possession of real property in retaliation or attempt to 

substantially alter the terms of the tenancy for :-  

 

11.1.1 A good faith complaint, by or on behalf of the tenant, to a 

governmental authority of the landlord's alleged violation of 

any health or safety law, regulation, or ordinance, or any law 

or regulation which has as its objective the regulation of 

premises used for dwelling purposes; or 

 

11.1.2 Action taken in good faith, by or on behalf of the tenant, to 

secure or enforce any right under the lease or rental 

agreement; or 

 

11.1.3 The tenant's participation in the activities of a tenant's 

organisation.  

 

11.1.4. The tenant in good faith commenced an action or proceeding 

in a court or administrative body to secure or enforce against 

the landlord or his/her  agents any rights under the lease or 

rental agreement.  
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12.  UNLAWFUL RESTRICTIONS ON OCCUPANCY 

 

12.1 As used in this section, the terms :-  

(a) "Tenant" means a person occupying or entitled to occupy a 

residential dwelling who is either a party to the lease or rental 

agreement for such premises or is a statutory tenant in terms of 

the rent control law.  

 

(b) "Occupant" means a person, other than a tenant or a member of a 

tenant's immediate family, occupying a dwelling with the 

consent of the tenant or tenants.  

 

12.2 It shall be unlawful for a landlord to restrict occupancy of dwellings, 

by express lease terms or otherwise, to a tenant or tenants or to such 

tenants and immediate family. Any such restriction in a lease or 

rental agreement entered into or renewed before or after the effective 

date of this section shall be unenforceable as against public policy.  

 

12.3 Any lease or rental agreement for dwellings entered into by one 

tenant shall be construed to permit occupancy by the tenant, 

immediate family of the tenant, one additional occupant, and 

dependent children of the occupant provided that the tenant or the 

tenant's spouse occupies the premises as his primary residence.  

 

12.4 Any lease or rental agreement for dwellings entered into by two or 

more tenants shall be construed to permit occupancy by tenants, 

immediate family of tenants, occupants and dependent children of 

occupants, provided that the total number of tenants and occupants, 

excluding occupants dependent children does not exceed the number 

of tenants specified in the current lease or rental agreement, and that 

at least one tenant or a tenants' spouse occupies the dwelling as his 

primary residence.  
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12.5 The tenant shall inform the landlord of the name of any occupant 

within thirty days following the commencement of occupancy by 

such person or within thirty days following a request by the landlord.  

 

12.6 No occupant nor occupant's dependent child shall, without express 

written permission of the landlord, acquire any right to continued 

occupancy in the event that the tenant vacates the dwelling or 

acquire any other rights of tenancy, provided that nothing in this 

section shall be construed to reduce or impair any right or remedy 

otherwise available to any person residing in any housing 

accommodation on the effective date of this section which accrued 

prior to such date.  

 

12.7 Any provision of a lease or rental agreement purporting to waive a 

provision of this section is null and void.  

 

12.8 Nothing in this section shall be construed as invalidating or 

impairing the operation of, or the right of a landlord to restrict 

occupancy in order to comply with national or provincial or local 

municipal laws, regulations or ordinances.  

 

12.9 Any person aggrieved by a violation of this section may maintain an 

action in any court of competent jurisdiction for:  

(a) an injunction to enjoin and restrain such unlawful practice, 

(b) actual damages sustained as a result of such unlawful practice, and 

(c) court costs. 
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THE WAY FORWARD 

 

The ARUSHA Declaration 1990 (African Charter for Popular participation in 

Development and Transformation) recognises “the role of peoples participation in 

Africa’s recovery and development effort”, it claims community empowerment and 

self development through independent peoples organisations at various levels and a 

consultative machinery on various aspects of democratic participation. South Africa 

would according to this declaration have to yield space to the people it speaks of in 

this respect of a new partnership between the Government and the people. 

 

Existing legislation regarding the position of tenants clearly engenders hardships, 

contains lacunae and conflicts with the vision envisaged by the Constitution. The 

solution lies not in tinkering with the various laws which govern the position between 

landlord and tenant, but in replacing it with new legislation which must address both 

immediate needs as well as policy considerations relating to this area of the law. 

 

 

Sayed-Iqbal Mohamed 

 

 

 

Chairperson, Organisation of Civic Rights  

in the service for better and just living condition  
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September 18, 1996 

Ref.09176-tr/sim 

 

MRS SANKIE D MTHEMBI-MAHANYELE, MP 

Minister of Housing 

Private Bag X9029 

CAPE TOWN 

8000 

 
For Attention : Jonellda Pienaar 

Administrative Secretary 

 
Respected Comrade, Mrs Mthembi-Mahanyele 

Greetings! 

 

DEVELOPING TENANTS’ RIGHTS LEGISLATION 

 

Attached herewith, OCR’s discussion document on the rights and obligations of 

tenants and landlords. 

 

We look forward to your response and eagerly wait to meet with you. 

 

 

Kind regards 

Sayed-Iqbal Mohamed 

 

 

 

Chairperson  

in the service for better and just living condition  

c.c.  Mr. Yusuf Bhamjee, MPP, KwaZulu Natal / Head-Department of Housing 

 Mr.  Pravin Gordhan, MP, Durban Central Parliamentary Constituency Office 
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