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W H A T I S T H E R E N T A L H O U S I N G A C T 5 0 O F 1 9 9 9 ( R H A ) ?

The Rental Housing Act 50 of 1999 (the RHA) deals with the relationship

between tenants and landlords of res ident ial dwel l ings . The RHA has

modi f ied cer ta in aspects of the common law and law of contract to

protect the interests and rights of both tenant and landlord. The

intrusion into the common law and law of cont ract deal ing wi th

resident ial lease is minimal and with a substantial measure of balance in

comparison to the defunct rental control legisla t ion and rent boards.

The def ini t ion of a dwell ing has extended the ambit of legal protection

to both landlords and tenants: "'dwelling', includes any house, hostel

room, hut, shack, flat, apartment room. outbu i ld ing, garage or s imi lar

s t ruc tu re which is leased, as well as any storeroom, outbuilding, garage

or demarcated parking space which is leased as part of the lease"

(section 1).

R E N T A L H O U S I N G T R I B U N A L

The RHA is given expression through the provincial Rental Housing

Tribunal ( the Tribunal ) that has exc lusive jur isdic t ion on "unfa i r

pract i ce" . The Tribunal is establ ished by the MEC' of Housing of each

prov i nce (sect i on 7 ) and s t i pu l a tes how members (between 3 to 5)

are to be appointed by t h e M E C a n d t h e r e l e v a n t r e q u i r e m e n t s o f

members who would form a composite body, the Tribunal (section 9).

Even though the MEC appoints the members, the Tribunal is an

independent and impartial body that adjudicates disputes between

tenant and landlord. T he com pla i nan t o r r esp ondent i nc l udes t he

depar tment of housing of the prov ince or local authori ty. Confusion

has arisen in the provinces because of support or administrat ive staff

being seconded to the Tr ibunal by the department of ho us i ng . In

som e i ns t anc es , T r i buna l s have inc luded the logo of the



department of hous ing and advert isements and marketing strategies

are done under the auspices of the department. The Tribunal 's l ink is

to the MEC to whom an annual report is submitted of the activi t ies of

the Tribunal that must be tabled in the Provincial Legislature within 30

days after receipt thereof by the MEC if the Provincial Legislature is

in ordinary session (section 12).

R U L I N G / J U D G M E N T O F T H E T R I B U N A L

Acco rd i ng to sect i on 13(13) . "A ru l i ng by the Tribunal is deemed to

be an order of the Magistrate's Court Act, 1944 (Act 32 of 1944)" . A

complaint lodged wi th the Tribunal can be mediated or a hearing is

held that i s p resided over by at least three members. A mediation

agreement can be made a ruling of the Tr ibunal [sec t ion 13(12) (b) ]

in which case the part ies are given a rul ing that is equivalent to a

magistrate's court judgement. The ruling is binding on parties and is

final.

E X C L U S I V E J U R I S D I C T I O N ( U N F A I R PRACTICE)

The Tribunal has exclusive jurisdiction regarding an unfa i r p rac t i ce

and can ru le that a person must c om p l y w i t h t he p r ov i s i o ns o f

t h e r eg u l a t i on s relat ing to unfair pract ices and can make any other

rul ing that is jus t and fa i r to terminate an unfai r pract ice [sect ion

13(4)(c)] .

S ec t i o n 13 ( 9 ) s t a t es : "A s f r om t h e d a t e o f t h e es tab l i shment of a

Tr i bunal as contem plated in s ec t i on 7 , an y d i sp u t e i n r es p e c t o f

a n u n f a i r p r a c t i ce , m u s t b e d e t e r m i n e d b y t h e T r i b u n a l unless

proceedings have already been inst i tuted in any other cour t . " As a

resul t of this jur isdict ion a magist rate 's court may, where

proceedings before the cour t re la te to a dispute regard ing an

unfai r prac t ice as contemplated in the RHA, at any t ime refer such

matter to the Tribunal [sect ion 13(11)] .

REGULATIONS

Regulat ions ought to provide speci f ic detai ls about the procedure

and rules to be fol lowed. In addi t ion, i t ought to inc lude the

detai ls /categor ies of what com pr i ses an unf a i r p r ac t i ce . P e rhaps

l i ke t he R H A , r e g u l a t i o n s n e e d t o b e p r o m u l g a t e d n a t i o n a l l y

t o s t a n d a r d i s e u n f a i r p r a c t i s e regu la t ions , ru les and

procedures . Under "Cour t p r o c e d u r e s " , s e c t i o n 1 7 1 o f t h e

C o n s t i t u t i o n states that al l courts funct ion in terms of nat ional

legislation, and their rules and procedures must be provided for in

terms of nat ional leg is la t ion.



REVIEW

The RHA spec i f ies the ju r i sd ic t i on , powers and functions of the

Tribunal together wi th Regulat ions. The proceedings leading to i t s

dec is ion ( ru l i ng/ j u dgm en t ) i s ass a i l ab l e o n r ev i e w b y t h e H i gh

court . An aggrieved party (tenant or landlord) can approach the High

Court to have the proceedings r e v i e w e d : "W i t h o u t t h e p r e j u d i c e

t o t h e c o n st i tut ional r i ght of any person to gain access to a court

of law, the proceedings of a Tribunal may be brought under rev iew

before the High Court wi th in i ts area of jur isdict ion" (sect ion 17).

W H A T C O N S T I T U T E S A R U L I N G / J U D G M E N T O F T H E T R I B U N A L ?

Members of the Tr ibunal are "commiss ioners " or "adjudicators" for

want of a better word and thei r powers are l imited by vi rtue of a

statute. A decision by consensus [sec t ion 10(6) ] or the dec is ion of

a m a j o r i t y [ s ec t i o n 1 0 ( 7 ) ] i s t he d ec i s i on o f t he T r i b un a l , I n t he

cas e o f a r u l i ng r e a c h e d b y a majo r i t y , t he di ssen t ing v i ew of a

mem ber should b e r e c o r d e d a s pa r t o f t h e r u l i n g . A m em b e r ' s

dissent ing view or a "minor i ty judgment" does not const i tute a

separate rul ing.
JUDICI AL FUNCTION

The Tr ibuna l per forms a jud ic ia l f unc t ion that i s ev i d enced by th e

cons t i t u t i ona l gu i d e l i nes a nd several fundamental character is t ics of

courts. The const i tut ion provides part ies (tenant and landlord)

access to a judicia l body to resolve thei r dispute: -

 S e c t i o n 3 4 o f t h e C o n s t i t u t i o n [ A c c e s s t o Cour t s ] s ta tes that

everyone has the r i ght to have any dispute that can be resolved

by the appl icat ion of the law dec ided in a fai r publ ic hear ing

before a cour t , or where appropr ia te, another independent and

impart i a l t r ibunal or forum.

 S e c t i o n 1 6 5 o f t h e C o n s t i t u t i o n [ J u d i c i a l Author i ty] s tates:

 The jud icia l author i ty of the Republ ic is vested in the cour ts .

 The cou r t s a re i n depend ent and ar e on l y s u b j e c t t o th e

Co n s t i t u t i o n a n d t he l a w , w h i c h t h e y m u s t a p p l y

i m p a r t i a l l y a n d wi thout fear , favour or prejudice.

 No person o r o r gan of s t a t e m ay in t e r f e r e wi th the

funct ioning of the cour ts .

 Or g a n s o f s t a t e , t h r o u g h l e g i s l a t i v e a n d other measures,

must assist and protect the cour ts to ensure the

independence, impar t i a l i t y , d ign i t y, access ib i l i t y and

ef fec t i veness of the cour ts .



 An order or decis ion issued by a cour t b inds al l persons to

whom and organs of state to which i t appl ies.

 S e c t i o n 1 6 6 o f t h e C o n s t i t u t i o n [ J u d i c i a l System] reads:

 the Const i tut ional Cour t ;

 the Supreme Cour t of Appeal ;

 the High Courts, inc luding any high court of appeal that may be

establ ished by an Act of P a r l i a m e n t t o h e a r a p p e a l s f r o m

H i g h Courts;

 the Magist ra tes ' Cour ts ; and

 any other cour t establ ished or recognised in t e r m s o f Ac t o f

P a r l i am en t , i nc l ud i ng an y cour t o f a s ta tus s im i la r to e i ther the

High Cour ts or the Magis t ra tes ' Cour ts

The Tribunal therefore performs a judicial function that i s in i t i a ted

by one par t y , the compla inant ( tenant or landlord) who lodges a

complaint wi th the Tribunal. During a hearing: —

 The respondent is g iven the oppor tun i ty o f presenting his or her

case: the respondent is not i f ied by way of a not i ce for mediat ion

or i ssued a summons for a hear ing af ter p re l iminary

investigation

 Parties give evidence under oath or af f i rmation
 Par t ies are g iven the oppor tun i t y to cross examine

 W itnesses are al lowed to g ive evidence
 Proceedings are recorded.

To make a decision (rul ing/ judgment), members of the Tribunal must

take into account the following in terms of sections 13(6)(a), (b), (c), (d)

and (e): —

 Unfai r prac t ice regu la t ions
 Regu lat ions deal ing wi th procedures
 Prov is i ons o f the lease
 The common law (i f a part icular matter is not addressed in the

regulat ions or a lease)

 National housing pol icy and national housing programmes

 the need to find a solution in a practicable and equitable manner.

 Terminat ion of any unfai r prac t ice.

The ru l i ng / judgem ent i s f i na l and capable of enforcement .

Members of the Tr ibunal (at leas t three) who hear a mat ter do not

have the powers to re-examine or review its rul ing: -



 The Tr ibunal is functus of f ic io
 The res j ud icata ru le appl ies to members.

It is necessary for the members who constitute the jud i c ia l panel of

the Tr ibunal , when hear ing a matter, to ensure that the

fundamental pr inc iples of law are adhered to. I t is cost ly for the

ordinary tenant or landlord to have the proceedings taken on review.

The Tribunal was established to provide easy, cost ef fect ive access to

the publ ic to have thei r d isputes set t led. I t fo l lows that members

must undergo thorough training since there is no requirement for a

member to have a legal background.

The Tr ibunal has the potent ial of being "upgraded" to the status of having the
jurisdiction of the High cour t in which case a judge rather than sever al
m e m b e r s w o u l d b e a p p o i n t e d . T h e L a n d l o r d - Tena nt c our t s i n th e U ni ted
Stat e s of Am er i ca perform such a function in resolving disputes in the most
cost -e f fect i ve mann er and qui te ef f ic i en t l y and speedi l y. Unt i l thi s
happens, the RHA should be amended to inc lude at least one person wi th
su bs t a nt i a l l eg a l k now l e dge an d pr a ct i ca l e x perience in addition to the
categories listed under section 9(1).1

FOOTNOTES:
1. "MEC" means the member of the Execut ive Counc i l of a province

responsible for housing matters; "Minister" means the Minister of Housing.

2. The Tr ibunal consists of not less than three and not m ore t han f i v e

mem bers . who a re f i t and p rop er persons appointed by the MEC, and

must compr ise -(ay a chairperson, who is sui tab ly qual i f ied and has the

necessary exper t ise and exposure to renta l housing matters:

( b ) no t l es s t ha n t wo an d n o t m or e t ha n f o u r members, o f whom -

( i) at least one and not more than two shal l be persons with

expert ise in property management or housing development

matters; and

( i i) at least one and not more than two persons shall be persons with

expert ise in consumer mat t e r s per t a in i ng t o ren t a l hous ing o r

housing development matters.

( c ) a deputy chairperson: appointed by the MEC from the members referred

to in paragraph (b) of this subsect ion.
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